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time retain the benefit of his lien, if the parties plainly so agree. The transaction 
is not illegal, and in this case the rights of third persons do not intervene. In 
the case in judgment the commissioner who examined the witnesses and the trial 
court found that such an agreement had been proved, and the evidence in the 
cause does not warrant this court in reversing that rinding. 

3. Assignment — Duty of assignee — Diligence — Loss — Collaterals. It is the duty 
of the assignee of a bond to use due diligence to make the money out of those 
primarily bound for its payment, and if it is secured by a specific lien, to use like 
diligence to enforce such lien before he can have recourse on the assignor. If he 
fails to pursue this course it is incumbent upon him to show clearly that no loss 
or damage has resulted from his lack of diligence. If a collateral be lost through 
the supinen'ess of the creditor, he must account for the loss to his own debtor. 



Mitchell and Others v. Witt, Judge. — Decided at Wytheville, 
July 5, 1900. — Cardwell, J. Absent, Riely, J : 

1. Construction of Statutes — In pari materia. Statutes which are not in- 
consistent with one another and which relate to the same subject matter are in 
pan materia and should be construed together and effect given to them all, 
although they contain no reference to one another and were passed at different 
times. 

2. Mandamus— v When refused. The writ of mandamus will not be awarded 
where to do so would be fruitless and unavailing. If the respondent cannot per- 
form the act required, or the court is unable to compel its performance, the writ 
will be denied. 

3. Elections — City council — Contest — Hustings court — Sections 160 and 1030 of 
Code — Officers. The council of the city of Richmond, under the authority of sec. 
1030 of the Code is the judge of the election, qualification and returns of its mem- 
bers, and also has the power to order elections and to fill all vacancies in that 
body. The Hustings Court of said city has no jurisdiction to decide a contest over 
an election of a member of that body, even though the contestant alleges that he 
cannot obtain justice before it. Members of the city council are in a certain sense 
officers, but the city officers referred to in sec. 160 of the Code are such as corres- 
pond to the officers of the respective counties and districts of the State, such as 
sheriffs, treasurers, clerks and attorneys for the commonwealth. 



Willard v. Willard. — Decided at Wytheville, July 5, 1900. — 
Cardwell, J. Absent, Riely, J: 

1. Process — Order of Publication — Right to show cause — Code, sec. 3238. Under 
the provisions of section 3233 of the Code a non-resident defendant who has not 
been served with process nor appeared before a decree was rendered against him, 
but who petitioned to have the cause reheard within one year thereafter, has the 
right to file such petition and to plead or answer, in order to have any injustice 
done him in the proceedings corrected. 

2. Divorce Suit. — Continuance — Amendments — Case in judgment — Cross charges 
In suits for divorce, courts are liberal in allowing continuances and suspensions of 
hearing to supply defects in the evidence or pleadings. In the case in judgment 



